












W.M. Keck Observatory  
Terms and Conditions for Awards to  

Educational Institutions and Non-profit Organizations 
 
THE MATERIALS, PRODUCTS, OR SERVICES FURN-
ISHED UNDER THIS PURCHASE ORDER ARE FOR USE 
IN CONNECTION WITH A GRANT, COOPERATIVE 
AGREEMENT, RESEARCH GIFT, CONTRACT, OR SUB-
CONTRACT RECEIVED BY WMKO FROM A PRIME 
AWARD SPONSOR TO SUPPORT RESEARCH AND PUB-
LIC SERVICE.   
1. Scope of Work. Subawardee agrees to use all reasonable 
efforts to perform the work or services in accordance with the 
statement of work and budget as indicated in Exhibit A, which is 
attached hereto and made a part of this Agreement. In its 
performance of the work, Subawardee shall be an independent 
entity and not an employee or agent of WMKO. 
2. Period of Performance. The period of performance shall be as 
stated in Exhibit A and shall be extended only by mutual 
agreement of the parties in writing. No costs shall be paid which 
are incurred prior to the Start Date or subsequent to the End Date 
unless the prior written approval of WMKO is obtained.  
3. Compensation. WMKO shall reimburse Subawardee for 
allowable costs incurred as identified in the budget referenced in 
Exhibit A. The amount currently available for payment and 
allotted to this Agreement is also shown in Exhibit A.  If 
applicable, WMKO will allot additional funds incrementally to 
this Agreement up to the full estimated cost; however, such 
additional funding is contingent upon receipt by WMKO of 
funding increments for the Prime Award under which this 
Agreement is made. This amount shall not be exceeded without 
the prior written approval of WMKO.  
4. Technical Representatives. Matters concerning the technical 
performance of this Agreement shall be directed to the appropriate 
party’s Technical Representative, as shown in Exhibit A. WMKO 
must be notified immediately if there is a change in Subawardee’s 
Technical Representative and WMKO shall have the right to 
approve any successor.  
5. Contract Representatives. Matters concerning changes in the 
terms, conditions, or amounts cited in this Agreement shall be 
directed to the appropriate party’s Administrative Contact, as 
shown in Exhibit A. Any such changes made to this Agreement 
require the written approval of each party’s Administration 
Contact.  
6. Prime Award Terms. This subaward is subject to the terms 
and conditions of the Prime Award and other special terms and 
conditions as identified in Exhibit A. In case of any conflict, the 
Prime Award shall take precedence. 
7. Cost Limitation. If, at any time, Subawardee has reason to 
believe that the cost for the performance will be greater than the 
estimated cost stated herein, Subawardee shall notify WMKO in 
writing to that effect, giving a revised estimate of the cost of 
completion of performance. WMKO shall not be obligated to 
reimburse Subawardee for the costs incurred in excess of the 
estimated cost specified in Exhibit A, and Subawardee shall not be 
obligated to incur costs in excess of such estimated costs unless 
and until WMKO has notified Subawardee in writing that the 
estimated cost has been increased appropriately. Upon expenditure 
of the estimated cost specified in this agreement, Subawardee's 
obligation to continue performance shall cease. 
8. Budget and Allowable Cost. Subawardee shall make 
expenditures in accordance with its approved budget. No other 
costs shall be allowed. The allowability of costs shall be 
determined in accordance with the cost principles applicable to 
the Subawardee’s type of organization as follows: for Educational 
Institutions: (OMB Circular A-21); for Nonprofit organizations: 

(OMB Circular A-122). The indirect costs referred to in the 
budget as "overhead" are to be paid in accordance with the rate set 
forth in Subawardee’s approved indirect cost rate agreement with 
its Federal Cognizant Agency or, in the absence of an approved 
rate agreement, as agreed to by WMKO. 
9. Payment. WMKO shall reimburse Subawardee not more than 
monthly for allowable costs. All invoices shall be submitted using 
Subawardee’s standard invoice, but as a minimum shall include 
current and cumulative costs identified by line item similar to the 
approved budget (including cost sharing), subaward number, and 
certification as to truth and accuracy of invoice. Invoices and 
questions concerning invoice receipt or payments should be 
directed to the appropriate party’s Financial Contact, as shown in 
Exhibit A.  
All costs incurred under this Agreement must be based on actual 
costs and are subject to audit. Substantiating documents (e.g., 
travel receipts, invoices, etc.) shall be retained and the 
Subawardee is expected to keep accurate accounting of all costs 
incurred in the performance of this Agreement. All payments shall 
be considered provisional and subject to adjustment within the 
total estimated cost in the event such adjustment is necessary as a 
result of an adverse audit finding against the Subawardee. A final 
statement of costs incurred, marked “FINAL” must be submitted 
to the Accounting Department] not later than sixty (60) days after 
subaward end date. 
10. Reports/Deliverables. Progress reports summarizing 
progress on work being performed under this Agreement shall be 
submitted to WMKO’s Technical Representative as described in 
the Statement of Work. Progress reports should include a 
summary statement of progress toward the achievement of the 
originally stated aims; a list of the results, positive or negative, 
considered significant by the Subawardee and a list of 
publications resulting from the project with plans, if any, for 
further publications. Within ninety (90) days following the 
expiration or termination of this Agreement, Subawardee shall 
furnish WMKO’s Technical Representative with an original and 
two (2) copies of a final performance report that covers the entire 
period of support. Also, within ninety (90) days following 
expiration or termination of this Agreement Subawardee shall 
submit a final invention report as specified in Article 11. 
11. Inventions, and Patent Rights. The determination of rights 
of ownership and disposition of rights to inventions made in the 
performance of work under this Agreement will be made in 
accordance with the Prime Award or U.S. Patent Law. 
Subawardee agrees to notify WMKO of any inventions made 
under this Agreement within 60 days of disclosure. Subawardee 
hereby grants to WMKO and to Prime Award Sponsor a royalty-
free, non-exclusive and irrevocable right to practice any invention 
conceived or first actually reduced to practice in the performance 
of work under this Agreement to the extent required to meet 
WMKO’s obligation under the Prime Award. 
12. Copyrights. Except as otherwise provided in the conditions 
of the Prime Award, when publications or similar materials are 
developed from work supported in whole or in part by this 
Agreement, the author is free to arrange for copyright without 
approval. A copy of such materials shall be provided to WMKO. 
Any such copyrighted or copyrightable materials shall be subject 
to a royalty-free, nonexclusive, and irrevocable license to WMKO 
and Prime Award Sponsor to reproduce, publish, or otherwise use 
them and to authorize others to do so to the extent required to 
meet WMKO’s obligation under the Prime Award. 
13. Equipment Accountability. For the purpose of this 
Agreement, equipment shall be defined as an item of property that 
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has an acquisition cost of $5,000 or more, or the lesser of the 
capital acquisition cost as determined by the Subawardee, and an 
expected service life of two or more years. The Subawardee shall 
utilize sound purchasing and inventory procedures and maintain 
adequate records to account for the purchase, inventory, and 
disposition of equipment acquired under this Agreement. Title to 
equipment purchased or fabricated by Subawardee under this 
Agreement shall vest with the Subawardee, provided the 
equipment is used for authorized activities of the project. 
14. Acknowledgment of Support. Two (2) reprints of 
publications resulting from work performed in whole or in part 
under this Agreement shall be submitted to WMKO. All 
materials, produced as part of this project, including electronic 
components such as World Wide Web pages, must include a clear 
indication of sources of support as follows: 
(a) An acknowledgment of the Prime Award and WMKO 
support and the disclaimer in Article 15 must appear in the 
publication of any material, whether copyrighted or not, based on 
or developed under this project, in the following terms: 

"This material is based on work supported by [PRIME AWARD 
SPONSOR] under [prime award number] and The W.M. Keck 
Observatory." 

(b) All materials except scientific articles or papers published in 
scientific journals must also contain the following: 

"Any opinions, findings, and conclusions or recommendations 
expressed in this publication are those of the author(s) and do not 
necessarily reflect the views of [PRIME AWARD SPONSOR] or The 
W.M. Keck Observatory." 

15. Disclaimer. The Subawardee is responsible for assuring that 
every publication of material (including World Wide Web pages) 
based on or developed under this Agreement, except scientific 
articles or papers appearing in scientific, technical, or professional 
journals, contains the following disclaimer: 

“Any opinions, finding, and conclusions or recommend-ations 
expressed in this material are those of the author(s) and do not 
necessarily reflect the views of the [PRIME AWARD SPONSOR].” 

16. Termination. WMKO shall have the right to terminate 
performance under this Agreement if at any time for convenience 
or cause and in whole or in part, by notifying Subawardee in 
writing. In the event of such termination, Subawardee agrees to 
deliver such information and items which, if the Agreement had 
been completed, would have been required to be furnished to 
WMKO, including partially completed plans, drawings, data, 
documents, surveys, maps, reports, and models. Reimbursement 
will be limited to documented costs incurred prior to termination 
and non-cancelable commitments incurred prior to the effective 
date of termination, except in no event shall such reimbursement 
exceed the amount set forth in the article entitled “Cost 
Limitation.” The allowability of costs in the event of termination 
shall be determined in accordance with OMB Circular A-21 or A-
122, as applicable. Within sixty (60) days after termination, 
Subawardee shall submit a final invoice to WMKO and WMKO 
shall promptly make payment to Subawardee of the amount due. 
All reasonable efforts shall be made to cancel any commitments 
scheduled for delivery after the termination date. 
17. Excusable Delays. The Subawardee shall notify WMKO in 
writing within 10 days from notification of any delay in the 
performance of specified services, and shall specify the proposed 
revised delivery date as soon as practicable after notice of delay. 
Subawardee shall not be liable for delays in performance or 
delivery due to causes beyond its reasonable control, and not 
otherwise due to its fault or negligence. In the event of such delay, 

the date of performance or delivery shall be extended for a period 
equal to the time lost due to said delay on written approval of 
WMKO. 
18. Subcontracts. Subawardee shall not subcontract any of the 
research effort required hereunder without prior written approval 
of WMKO. 
19. Liability to Third Parties. Each party shall be responsible 
for its negligent acts and omissions and the negligent acts and 
omissions of their respective employees, officers, agents or 
directors. 
20. Confidentiality. Both parties agree to treat as confidential all 
written information related to this Agreement, not in the public 
domain, that is supplied by the other party and is labeled as 
“Confidential,” Proprietary,” or similar mark of notice, or  when 
first supplied verbally, that is reduced to writing and labeled 
“Confidential” or “Proprietary” within 30 days of disclosure, 
including drawings, blueprints, and other technical data 
(collectively referred to as “Documents”).  
21. Audit and Examination of Records. (a) Financial records, 
supporting documents, and all other records pertinent to this 
Agreement shall be retained for a period of four (4) years from the 
date of termination of this Agreement. Records that are the subject 
matter of audits, appeals, litigation, or the settlement of claims 
arising out of the performance of this agreement shall be retained 
until such audits, appeals, litigations, or claims have been disposed 
of. Unless court actions or audit proceedings have been initiated, 
Subawardee may substitute copies made by microfilming, 
photocopying, or similar methods for the original records. (b) 
WMKO, the Prime Award Sponsor, the Comptroller General of 
the United States, or any of their duly authorized representatives, 
shall have access to any books, documents, paper and records of 
Subawardee which are directly pertinent to this Agreement for the 
purpose of making audits, examinations, excerpts and trans-
criptions. Any expenditure disallowed by audit exception will be 
reimbursed by Subawardee, after appropriate appeals. 
22. Statutory and Administrative Provisions. By accepting 
this Agreement, Subawardee certifies that it will comply with all 
applicable Federal Standards and requirements set forth in OMB 
Circulars A-110 and A-133. Subawardee acknowledges and 
agrees that, as part of WMKO’s implementation of OMB Circular 
A-133, WMKO will monitor Subawardee’s performance under 
this sub-award and Subawardee shall provide WMKO with copies 
of A-133 reports, when applicable, or inform WMKO when there 
are no management findings. 
23. Governing Law. This Agreement shall be interpreted and 
applied according to the laws of the State of California.  
24. On-Site Activities. At all times when Awardee is on any site 
owned or controlled by WMKO, including the Summit of Mauna 
Kea on the Island of Hawaii, Subawardee shall abide by all of 
WMKO’s environmental, health, and safety rules applicable to the 
site and shall maintain statutory Worker’s Compensation 
insurance, customary amounts of public liability, bodily injury, 
and property damage insurance. Upon request from WMKO, 
Subawardee shall provide certificates of insurance or other 
satisfactory evidence of financial responsibility.  
25. Entire Agreement. The Agreement constitutes the entire 
understanding between the parties. Any changes or modifications 
shall be accomplished by a written amendment to this Agreement 
executed by the duly authorized representatives of the parties. 
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